#39.12C L/23/7h
Memorsandurn TU4-23
Subject: Siudy 32.120 --Execuiion (Exemptions——ﬁéalth, Disability, and Life
Irsurance; Unemployment and Workmen's Compensation)
This remorandum discusses the exemption of health, disapility, and life
lnsurance, and unemployrent and worimen's conpensation benefits. In Chapter 5
of the draft statute {attached to Memorandur 74-17), the provisions concern-
ing the various types of iusurance (see §8 705.420-705.53C) essentially re-
state existing law. However, a= the last weeting, the Commissicn indicated
that it wanted to undertake a thorough revision of the law concerning enforce-
ment of judgrenus; from this the staff assumes the Conmmission wiil also want

to examine the basic issues iavolved in the various exemptions.

Disability, Health, Vorkoen's Compensation, Unemployment Benefits

Under current law and in the draft statute, the exenptions of disability,
Lealth, workmen's compensaticn, and unemployment henefits are provided by
seversl different secticns as follows:

{1) Disability or health insurance henefits are exempt in an amount
represented by, at most, a {500 annual premiur (§ 690.11; draft § 705.420).

(2) Disability and other benefits received from = govermmental entity
are entirely exempt (§ 630.18; dratt § 705.450).

(3) Disability benefits psyable under a life insurance r¢licy, perhaps,
are exempt in an amount represented by a 3500 annual premium plus ancther such
amount in favor of the insured's spouse and minor children (§ 690.9; draft
§ 705.430). Group life tenefits are entirely exempt (§ 690.10; draft
$ 705,440},

(4} Benefits from a Traterrsl benefit society ere entirely exempt

(§ 690.14; draft § 705.520).



(5) tiorkmen's compensation tenefits are entirely exempt {§ 690.15; drafs
§ 705.480).

(6) Unemploymern~ and Jdisability benefitg deriving from the Unemployment
Iusurance Code are entirely exempt (§% 690.16 and 63CG.175; draft §§ 705.490
and 705.5007}.

Health, disability, workmen's ccmpensaticn, and unecpleyment benefits
should be entirely exempt in recognition of the policy that generally such
benefits are designed to compensaie the recipient for z specific physical loss
suffered or for minimal living expenses at & time when through misfortune the
recipient is unable to work. The current $5C0 anmual premium limitation on
health and disability insurance serves no identifiable policy and should be
eliminated. Section 4-5C3(c¥(7)}-(8) of the proposed bankruptcy act (see

"proceeds, benefits,

Exhibit II) completely exempts "disabiiity benefits” and
or other rights to which the debtor is entitled as a result of any persconal
injury or unemployment."

Ii: addition, the exemption should be drafted to apply to such benefits
regardless of their scurce; hence, for example, separste provisions for exemp-
ticns of disability benefits from frezernal benefit societvies, life insurance,

disability insurance, unerployrent compensation, or workmen's compensatiaon

are unhecessary.

Life Insurance

In marked contrast to kealth and uilsability insurance, life lnsurance
is in lerge measure an investment, and venefits paysble are not directly
related to any specific loss. Hence, the poliey which indicates zhat heslth
and disability benefits should be completely exemp: does not apply to life
insurance venefits. Various rezsons for exempting life insurance benefits

have been ocffered:



(1} Tc =llow = person to provide Tor the reasorable support of hkis
dependents zfter his death.

(2) To enable the head of “he femily Le provide a living for hisg family
after deatk above and beyond his Tirancizsl conditions before death.

(3} To benefit the teneficiary regardless of any creditor of the
insured.

(4) To encourage the rehabili.ation of debtors.

{5) To shift the burden of social welfare from the comrunity to creditors.
The staff thinks that the primary policy should be the first-~the support of
the insured debtor’'s dependents after nis dezth. It should he nated, however,
that the general movement of exemption statutes in the United States has been
avay from this restrictive policy. ¢sliforniz law recognizes both this policy
(subject to the $50C annusl premivz iimitation) and the broader policy of
allowing any teneficiary to tenefit as long as the annual premiums do not
exceed $500. The $500 anmual premium limitatvion, dating from 1872, does not
make much sense since the benefiis resulting from such a poliey can vary goreatly
depending on the type of policy, “he maturity date of the policy, snd the mge
of the ivsured. In addition, in Dalifornia the exexption applies to the funds
in the hands of the beneficiary too, even where the beneficiary is a business

creditor of the insured debtor. {See discussion of Jackson v. Fisher, 56

Cal.2d 196, 363 P.2a 479, 14 Cal. Rptr. 439 (1961) from 14 Stan L. Rev. 599,
attacned as Exhibit I.) This seems overly generous.
The following factors may be manipulated to achieve a particular rolicy:

(1} Type of policy. The exemption may be made to depend on whether the

policy is strzight life, endowrent, znnuity, or some oiher form.

(2) Type of venefit. The {ype of benefit may derend on the type of policy

but, within a given class of polic there may be different benefits ang
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privileges, such zs the right te assign or change beneficiaries, %o surrender
the policy for its cash value, ‘¢ borrow on the czsh value, to choose whether
the face value is p.id off in a lunp sum only on tlhe death of the insured or
7ay be taken while he is alive in installments or as a Jump sum.

(3) 4mount of verefit. The exempticn ray have no value limitation or

limizs m2y be placed on the amount of the benefit or on the zmocunt of the
premium paid. Different exerption arounts ray te allowed on distinct types

of benefits such as cash surrender velue, endowmert cp-icn, or face valus

at death of insured. The amouri of nhe exempltion may deperd or the number of
dependent beneficiaries. Sirce value limitatiens eventually become obsolets
due teo inflation, the amourt of the exsmpl berefit way be made to depend on

the amcunt necassary for support as in the rroposed bankruptey act (Exhibit II).

(4) Type of insured. The exemption may depend on the ags, solvency,

family status, and the like of the insursd.

{5} Type of peneficiary. The exemption may degend or whether the

beneficiary is an individual, a creditor of insvred, a spouse, minor child,
dependent, the debtor nimself, or th2 insured's estate.

(6) Type of source of premiurs. Thre exemption may depend upon whether

the debter's life iz insured bty scmeone other thar himself, such as his spounss
or crediter.

(7) Type of insurer. The exerption may dzpend upon the type of insurer,

s

such as private or governmental, mutual asscciztion or corporation, and the
like, Presently, California law rrovides an exemptior for life insurance
zenerally ir Section 630.9 (draft § 705.430), for group life in Sectiorn 690.10
(draft § 705.440), for public employes death benefits in Section 630,18 (draft
§ 705.450}, and perhaps for scme life coverage frem fratsrral benefil socistiss

in Section €90.1k (draft § 705.520).

Yo



(8) Extent of exemption. The exemption may protect only the debtor or

may include his dependent beneficiaries or any other beneficiary. The
exemption may be made ineffective when the policy 1s assigned.

(9) Insolvency. Some states provide that the exemption is not good
if the insurance 1s purchased by the debtor while he is insolvent or if
purchased with intent to defraud creditors.

A collection of exemption statutes illustrating many of the above
factors is attached. The proposed bankruptcy act provisions (Exhibit IT)
illustrate the limitation to dependent beneficiaries where benefits are
necessary for support. The Maryland statute (Exhibit III) contains a
provision allowing a creditor to which a policy has been pledged to collect
the amount of the debt. The New York statute (Exhibit IV) is an example of
a highly detalled provision. The Ohio statute (Exhibit V) applies to life,
endowment, and annuities. The Pennsylvania provisions (Exhibit VI) allow
the 1nsured to restrict the access of the beneficiary's creditor to policy
benefits; annuity payments are restricted to $100 per month. The South
Dakota provision (Exhibit VII) contains a $10,000 proceeds limitation.

The following is a proposed staff draft of an exemption for life
insurance benefits which seeks primarily to protect the interests of the
debtor's dependents.

§ - (a) The net amount of all death benefits growing out

of any life insurance, endowment insurance, disability insurance, or
annuity in favor of the surviving spouse or dependents of the insured

or annuitant debtor is exempt [in an amount not exceeding twenty thousand

doliars ($20,000} for each such beneficiary].

{b) The net amount payahle during the life of the insured, including

cash surrender wvalue, loan value, and accumulated dividends, growing out

of any life insurance in favor of the spouse or dependents of the insured
are exempt {in an amount not exceeding ten thousand dollars ($10,000) for

each such beneficiary][whether or not the right to change the named
beneficiary is reserved or permitted].



Should the exemption be limited in amount as suggested in the brackets in
both subdivisions (a) and (b)?

Should the exemption apply as well where benefits are payable to the
estate, assuming there are dependents?

Non-death benefits growing out of endowment policies or amnuities should
be treated with retirement and pension funds, and so are not treated here.

A distinct but related problem concerns the manner of collection of the
nonexempt cash value. Under current law and under the attachment recommenda-—
tion (§ 488.370), the insurer is carnished. The staff would like to know the
Commission's views on a provision such as that found in the proposed bankruptcy
act (Exhibit II, § 4-503(d)) where insurance with a cash value in excess of
$1,500 1is exempt if the debtor pays the amount of the excess to the trustee
in bankruptcy within 30 days.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel



Memorandum 74-23

EXRIBIT I

{14 stan. L. Rev. 599 {1962)]

California Creditor Beneficiary'’s Insurance
Proceeds Are Exempr From Execution

Creprrors’ RicHs— Insurance—Exemprion From ExecuTion
—CaLnognia Cove or Crvo. Procepure Secrion 0g0. 19.—Insured
bought defendant’s business on an instaliment contract. Pursuant
to the contract he took out 2 life insurance policy naming defend-
ant as beneficiary to the extent of his remaining interest, with the
balance payable to the insured’s wife. Insured died and the insures
paid defendant the amount owing on the contract, 119,211.63 dol-
lars. Defendant’s creditors levied execution on the insurance pro-
ceeds, 113,200 dollars of which defendant claimed was exempt by
sections 690" and 690.19° of the California Code of Civil Proce-
dure.® The trial court held that these Life insurance exemptions
were not available to one who extended credit to become a bene-

l. “The property mentioned in Sections 690.1 to 690.25, inclusive, this code, @3
exempt from exccution or attachmenl, except as therein otherwise specially provided, when
claitn for exemption s made to the same by the judgment debtor or & herein-
after in Section §90.26 provided.”

2. “All moncys, benefits, privileges, or immurities, aceruing or in any menner grow-
ing out of any Life insurance, if tbe aenual premiums paid do ot excosd fire bundred
dollare ($500), or if they excerd that sum a ke exemption shall exis which shall bear
the sume proportion to the moneys, bendfits, privileges, and immunites s #ecruing or
growing out of such insurance what said five hundred doflan (8500) bean to the whole
annua! premium paid.”

Faor the second paragraph, sot invoked in the Jackice case, soe note 7 fafra,

3. Totl proceeds of the policy wers $200,000; total znnua premiom was 881, De.
fendant claimed the tota] exemption of $200,0060 multiplied by the ratio 500/883 (or
56.6%), ie., $113,200.
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fAciary (hereinaiter “creditur beneficiary™). Cr appeal to the Cali-
fornia Supreme Court Aeld, Reversed. The sxemption from exe-
cution: provided by the frut paragraph of section 560,19 is avail-
abl= to a credicor beneficiary. Whare the toral annual premuum
exceeds 500 dollars the amount of exempuon iz the creditor bene-
ficiary’s proceeds muitiplied by the ratio of 5ou doliars 1o the total
annual premiurt facion . Fisher, 56 Adv. Cal. 18§, 363 Pad
479, 14 Cal. Rep. 420 (1967},

Initizlly the California cxemption of insurance proceeds was
limited to benefits accruing from 2 maximum of 500 dollars annual
premium and expressly applied only to insurance on the life of the
judgment debtor.! A 1901 amendment’ retainied the soo-dollar
limitation but broadened the language 10 cover benefits accruing
fromn any life insurance. After ¥947 a second paragraph provided a
further exemption for benefits inuring to the insured’s spouse or
minor children and growing out of an additional sco-dollar pre-
mium.”

Construing the 1901 version of the section in Helmes v. Mar-
shall! the California Supreme Court rejected the contention that
section 690. 19 could exclude attachment only for debts of the in-
sured and held that proceeds going to a widow were exempt from
attachment by her creditors. This result fellowed from the court’s

4. The defendant was accordingly allowed an exempiion of $67,473.84, ie., bhis pro-
coect ($119,211.63) multiplied by 500/833, .

Tt in noc clear wehether the basis for exemption i the tow! anpual premivm on only
the policies of which the judgment debtor was beneheiary, or on &l policies on the bie
of the insured. Thent weic two policies on the e of the decedent in the Jeckson case, but
since only the one paming defecdant 2s beneficrary was presented o the wisl court, only
that one was considered by the supreme court. See Brief of Amicus Curize in Support of
Defendunts, p. 7. The language of the opinion, however, siggests char all policies, if
presented, would be considered in determimng the excmption,

. al. Stews. 1568, ch. 08, 4 b, at 500: “Be money, beacfs, rvight, privilege or im-
Mty dcoriing oF B any manner whaleper growing ont of eny life insurance on the life
of the debtor . . . shall be subject to Yevy under aftzchment of execution . . . progided,
however, this exemptian shall not extend beyond such moneys, benefits, rights, privileges
and immupities zs have been of might have beent zerured by the payment of an annual
premium fot exceeding five hundred dolisrs.” (Emphasis added.)

1t should be noted that the same kind of brosd language that the fackran court found
oompelling was iscluded in the criginai sratute from wiich the present version was derived,
although & beaeficiary’s proceeds were clearly nos exzmpt 2t that tine.

6. Cal. Staze, 1901, ch. 28, § 1, at 23, This amendment mads the statute virnally
identical with the first paragraph of the present § (0019, note 27 smpra.

% tp addition o the foregoing, all moneys, henefits of privileges belnnging to or
inuring to the benefit of the insused's spouse or mincr children growing out of life inser-
ance purchased with annual premiuers ast excending hre hundred doliass ($506), or 3f
suck annual premiums exceed chat sum, z Lke excmption shail exist in favor of such
persons which thall besr the same proportion to the moneys, heaehts or pavileges growing
ot of such ingarance that Ave hundred doitars ($5007 bears to the whele annual premiums
paid.” Car. Cooz Civ, Proc, § 550,19,

%, 145 Cal. 777, 79 Pac. 534 {1905).
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recognition that the policy of the statuc is to protect debtors and
their families from poveriy, And in In 2ie Matter of Estate of
Searr,? 2 later case where decedent left no wife or minor children,
the court limited the scope of the 1gor version of seetion 690,19 by
holding that it did not exempt insurance proceeds going to the
estate from debts of the estate, Tv Bowman v. Wilkinson,'” the only
case constroing the section since the 1047 amendment, the court
followed Holmes by exemypting = widow's proceeds from her credi-
tors under the first paragraph of secoon fgo.19. The twe questions
in the Jackson case were whether life insurance proceeds paid to a
creditor beneficiary are exempt from execution, and if so, to what
extent. These questions apparencly had not been decided by any
appellate court in the United States.™

The Jackson court relied on the “plain meaning” of the statute,
reasoning that since sections 6o and 600.1g do not restrict the
exemption to family beneficiaries they must apply to all beneh-
ciaries. The court further stated that the exemption could not be
confined to family beneficiaries because the Arst paragraph—the
only one in issue herc~~must confer an exemption on benchciaries
other than the widow and minor children who are mentioned ex-
plicitly in the sccond paragraph. But the meaning of the first para-
graph is not so clear as the court indicated. Its history suggests that
perhaps it was not designed to apply direcdy to beneficiaries, but

9. 183 Cal. 17t, 190 Pac. 625 (1920). A creditor obtained 2 judgment against the
insured's administracriz. The supesior court decrer of distnbution ordered satistaction of
the judgment out uf insurance procreds Ieft to the estate, ard the California Supreme Court
affirmed. The opinion is not clear whether the creditor's judgment was obtained in probate
coury and, therefore, i a sense self-executing because it constituted 2 partial decree of dis-
tribution; or whether it was obtained lsewhere and prescnted 1o Lhe probate court for
execution. However, the court detided the case as theugh plaiotff were seeking execution
within the meaning of 43 590 and 690.19 {then $ 650{i8) }. The court’s reazoning io-
dicated that in such a case % 690. 19 had force only by virtue of Code of Cinil Procedure
§ 1465 {now Probate Code § 660), which declared that exempt property of a decedent
may be set apart for the use of 2 urviving ipouse or minor children, Ablsent such a sur-
vivor, the lile insurance proceeds were subyect to the claims of decedsnt's creditors.

10, 153 Cal. App. 2d 391, 314 P22 574 (2d Dist. 1937},

1. The langsage of the szemption statutey of most of the stater would seem to pre-
clude the posability of the result reachied in the fockeon case. See, e, Ioato Coox ANN.
§ 11-205 (i948); N.Y. Iws. Eaw § 166; 8.0, Cooe §31.1509 (1539). The New York
statute, contrary to § 690, 1%, quite explicitly sndicates the limit 10 which the purpose of
the statute requires defzat of creditors™ clabms: it allows all benchicianes o tike proteeds
exempt from the insured's crediturs, but ooly a wife can take exempt from ber own
creditors.

The language of the following statutes is broad cnough to allow s creditor beneficiary
ta claim exemption of irsurance procesds, but ne reported case war found in which sach
4 claim was attempted: Ark. Star, § 30-208 {1947); Coto, Rav, Star. Anw. §77-
13-2¢m) (Supp. 1960); Karw. Gen, STar. AwN, § 40-414 (1549); Lo, Bev, Star, § 22:.647
(1950); Wauz. Ruv. Cone Anw. § 4B, 34,410 {3961).

For & comprehensive analysis of Life insurance exemption statutes see Riesenfeld, Life
Insurance snd Creditors Bemedies in the United Stares, 4 UCLAL. Rev. 583 {1957).

ECHR pcpiy: 1
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only to prohibit the incured’s erediiors from attaching his interests
in the policy whils be lived.” Holmes made it clear that a family
bensficiary’s proceeds couid also be exempt, but Starr indicared
that not all Lfe insurance pincerds were protected from crediters’
claims. Perhaps the legislatuse in 1oqy simply accepted the Holmes
interpretation as defining the scope of the fist prragraph of section
6g0.19 and fimited the insured’s additional exemption of his inci-
dente of ownership under the sewond pararaph to the case where
a spouss or minor child i the benehelary ™ Or the first paragraph
might be read 1o cxwend to all poncreditor benechicierics because
their creditors would merely be denied a windfall. Indeed, literally
the exemption can be expanded, as 1n Jackson, to cover all bene-
ficiaries including creditors, But, in any event, the legislature’s
failure to indicate the scope of the statute left it with anything but
a “plain meaning.”™*

Lacking an unambiguous statutory guide, the Jackson court

12, Originally the exemption was available @ preclude only creditors of the insured.
Note 5 supra. The benchits sxempt, therzfore, mere the insured's waterests in the policy
while be lived, and the procends golng the decedent’s estate if he was survived by &
tpouse of otinor child, For a casc holding the latter proposion see In the Matter of the
Extste of Miller, 124 Cul, 353, 53 Pac. %06 (18968). A benefciary’s proceeds were un-
effected since they could ot be attached fur the insured’s delits even without an exemption
statute. Morth British & Mercantile Ias. Co. v, Ingalls, 107 Cal. Apa. 147, 292 Pac. 478
¢4th Disz, 1930). In broadening the statute in 198 o include policy owners other than
the insured, the legislature might not hive intended to incresse the benefits exempt. Ir-
respoctive of wha the beneficiary is. it scems wund o prevent a creditor from takiog
without limit something of great vajue 10 the debtor @ ravisfy 3 relatively lesser debt The
cash aurrender value n creditor couid get waul! pormuaily be far bess than either the amount
the insured had put into the policy or, more significartly, the amount it woukd cost him

o repluce it, L
13. *The 1947 amendraens . . . i6 its orginal form o3 Semate Bill 440, proposed W
increase the existing cxempuon on kife irsuraace from an amount represented by annual

premium of §500.60 o a0 amouat represes ad by anmsual premivms of §1,000. Prior w0
pasige [#ic], bowever, Senz - Bill 440 was srended by reinscating the amount of $500.00
in place of the substituted L1000, and by adding . . . = sccond paragraph . . . .

“Analysis of this satuicry history shown clearly that the Legislature was williog to
ibcrease the amount of Fife :asurace moscy, beuefits and privieges which are exetnpt . . .
to bong ws the amount of the increzse w for the sole benehit and provection of the insured
judgment debror's or defentant’s spowse or miiner children.” 19 Oes. Caz. ArT'y Gan,
$0, 5152 (1945).

The Jackson court, citing the Attorney Geaeral's apinion, acknowledged that the effect
of the first paragraph of § £90.19 remauned the same 25 before the 1947 emendment. 56
Advw. Cal. at 192, 363 P.2d at 482, 14 Cal. Rep. ¥ 442,

1%, There are other respects in which the statute has no single “plaiz meaning.” Jcis
not clear; for example, whethe: procesds taken en surrender of the policy before matority
would be cxempt under the watute, Since the peotective aspret of life insurance and its
relative irreplaceability due o age and heslth of the insured are the factors making life
insurance beachits a praper subject far excmplon, prowection of the cash surrender valuc
peed not be within the policy of the section, Bue of. Hing v. Lee, 37 Cal. App. 313, 174
Pac. 356 (3d Dist 1917) {pioceods of matured endowment policy exempr from garnish-
ment). And if the cash sarreader proceeds were exempt when taken by the inocred, they
mright logically be exempt if taken by zn asignce of the policy. This would be a srange
result sitiee a debtor could simply convert cash to exempt property by buying existing
palicies for their cash surrender value.
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should have turned to polic and precedent to support its interpre-
tation.”” Underlying any guestion of creditors” rights is the general
notion: that 2 man should pay his just debis. But sceiety also has
an interest 1o preventing debtors, particularly surviving family
debtors, from being reduced to warids of the state® Perhaps the
Jackson court could have marshaled other considerations and ana-
lyzed them all in a manner that convincingly showed its interpre-
tation of the statutory exemyption properly balanced the competing
policies and provided a sound legal role,

The fackson result enabled a creditor bencficiary to convert
otherwise available asscts into cxemps property and defeat his credi-
tors to the extent of 67,000 dollars!’ If the buyer had lived, the
seller’s creditors could have levied on the contract installment pay-
moents. Absent the insurance provision, the seller would undoubt-
edly have provided for sccurity through a mortgage or conditional
sales contract that would have enabled bim to resell the business if
payments were stopped because of the buyer’s death. His creditors
clearly could have reached such an interest. Only because the seller
chose life insurance as his security device was he able to defeat his
creditors. Under the Jackson holding, this device is also available

15. The courr scknowledped that the Holmer and Bowmar decisions dealt only with
a widow benchiciary but referred to a dictum in Prudential fns. Co. of Americs v. Beck,
39 Cal. App. 24 355, 361, 103 B2d 241, 244 {1st Dist, 1940), stating that the benefies of
he secton are oot kmited b the widow and children. in Prudensdd, an insolvent insured
had gratuitously assigned his life inssrance policy 1o the beneficiary. After the insured's
death his creditor sought to inwalidate the transfer alleging thae it was made in fraud of
creditors. The court held that since the policy was exempt from attack during the insured's
lifetime, the creditors could not possibly be huert by its wransfer. The essence of the holding
cancerning the exemption statute i gimply that a0 insured i entitied to the cxemption
duting his lifetime—aot a wery debatable proposivion. Evea if the Prudential benchiciary
had availed himself of § 690, (9, he was not a creditor beneficiary, hence the result would
not compel the Jecksen holding, o ] o

It was argued in Juckson that, in view of the Prwdential case, the addition of the
second paragraph in 1947 with no amendiment of the first was a 1acit legisdative approval
of the type of rouit vlumately reached in fackion. Brief of Amituz Curize in Support of
Defendants, p. 7. I view of the nurrow holding of the Prudessal case it i difficult 1o see
how the legisiature's approval should have any bearing on the fackson situatios, unles
the legislatare tacitly approves all dicka intervening between stitutory amendments.

16, Unless there s no reasonable alternative, this wardship would be a particularty
undesirable hurden to impase en top of the nalursl confusion and grief that accompary
the low of 2 clase family membesr, .

17. The Jackson decivion provides an wascrapulous debtor with the opportupity e
defrand his creditors defiberately, He might, for instance, locite 2n sged aod infirm
inssred znd lend him money {which the iruured might well need for medical expenses)
in return for being named beneheiary of the insured's existing policy, The procceds when
received would be exempt from creditors; and the commersal wility of the transaction,
caupled with the insured’s lack of fraudoleat intent, might scgate any craditors” claims of
fraudulent transfer.  Cf. In re Dudley, 72 ¥ Sapp. 943, 925 (5.0, Cal. 1947) (acquisition
by insalvent dehtor of exempt propersy with aumexempt funds unimediately prior to bask-
ruptcy rot ipso facto fraudulect); Enos v, Picacho Gold Mining Co., 56 Cal. App. 2d 765,
774, 133 p2d 653, 668 {24 Dist. 1943) {tamfer for valusbic consideration with inrent
w delay or defrawl creditors not woid unless transferer shares fraududent intent).
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to preclude creditors of life insurance beneficiaries in other irnpor-
tant business sitvations—harne loan insurence plans,” parinership
cross-purchase jnsurance plans,® and emploves-purchased insur-
ance on an =mpiover's hie™ In each o there instances a substan-
tial portion of property that woeuld normally Le availabie to credi-
tors—property they might well have relied on o cxtending credit—
can be swept from their reack by the death of the insured. Such
precarious dependence of creditors’ claims on the fortuitous cir-
cumstarce of a stranges’s sbrvaval is cunteary to the statutory pur-
poses underlying section 6go. 9, and 1s wasupportad by any ra-
tionaic based on public policy.

The second question considered in Jackson was the extent to
which a beneficiary can assert an exemption under the first para-
graph of section 690. 19 if the annual premium exceeds 500 dollars.
The court stated that the statute limited the aggregate exemption;
therefore, when there is more than one beneficiary, each is Limited
to exemption of his own proceeds multiplicd by the ratio of 500
dollars to the toral annual premium. Although this is a possible
reading of the paragraph, the only justification advanced by the
court was the obviously cireular argument that allowing each bene-
ficiary to claim the fall exemption would create an exemption far
in excess of that allowed by the legislature. The problem is, of
course, to determine what limitation the legislzture intended.

If, as the court seems to have decided, the premium paid for the
total proceeds payable on death is the bes's for limiting a bepefi-
ciary’s exemption, the court’s fears of an exemption far in excess of
the legislature’s limit must be realized; for under that criterion a
creditor beneficiary could claim exemption of insurance proceeds
cach time one of his insured debtors died. Another disadvantage
of this interpretation is that any time 2 ipan’s life is insured for any
purpose other than family protection, the exemption available to
his wife and family is proportionately reduced. if, for example, a
man paid 1,000 dollars per year for 40000 dollars of life insurance
payable to his wife, her exemption under the first paragraph of sec-

8. This case is 2nalogoes 1o the Jeckson situation. The mortgagee bencficiary would
" be receiving instzlbment payriens subject to his creditors’ claims. Oa the death of the
home buyer, he would receive the inmp sum balance tubject to exemption voder § 690,19,

19, Under such plins, pasters insure each other’s Lives to protect against loss of
income on the death of cither. The survivor's suemp protecds replace income that would
have been available to croditors had the sured hved,

20. Thr employee of a small busicess often buys imsurance on the life of the owner,
thus protectiag him from lost of incorme if the ownsrs death disrups the business. Onee
again othorwie available icome b replaced by exempt insurance proc-ede



May 1962] RECENT DEVELOPMENTS 605

tion 6g0. 19 would be 20,00 dollars. But if hus empleyer had paid
2,000 dollars per year for an additunai 8000 aolisee of insurance
payable to the emplaver, tie wile's exempaon vwoula be reduced
10 4,000 doliars.” There 15 nw indication from the Jackron apinion
that this controversion of 1he statuze would not azcur aven if 1t were
unlikely that the employer woald claim any sxemiption.

In deciding the amount of cxemption, the court should have
considzred the probabic basis for the limitzion as applicd to 2
beneficiary's proceeds. Cbviously oo dollars represents the legis-
lature’s adjustment of the competing considerations of satisfying
creditors and keeping the debwr benclcary o relief. The anpual
cost of cther iife insurance the decedent maay hove carried is utterly
irrelevant in balancing these considerations. Thus the paragraph
should be interpreted to impose the 500-dollar maximum on each
debtor beneficiary rather than on the proceeds payable on each
death. This interpretation would prevent repeated claims by one
beneficiary beyond the soo-doilar limit,” and a dependent sur-
vivor’s exemption would not be reduced by mere speculation as to
exemption claims by other bencficiarics. _

No reasonable reading of the present limitation can be wholly
satisfactory. Although the limitation on the amount of premium
paid prevents an insured debtor from placing inore than 1,000 dol-
lars per year beyond the rcach of his creditors, a beneficiary can
receive an exemption of over 200,600 dollars.™ Chbviously an ex-
emption of this magnitude urnecussanily szceifices the creditors’
interests, A more meaningful restriction could be effected by 2
legislative amendment retaining the premiurm-based limitation and
providing an absolute maximurn > preveni exorbitant exeraptions.
Moreover, the legisisture shouid specify those beneficiaries to

21, The wife would receive $20.000 exempt vnde: the secand paragraph of § 690.19
since that amount was purchased by 3500 annyal premium. The remaioing $100,000
putchased by $2,500 annuai premium would be the basis far an zdditional exemption
unider the first paragraph. According ro the jacksen dotisnon, ihe wife's exemption would
be her proceeds, $20,008, multiphied by 560/2500, or 54,000, In the lockion case it seemed
to make no difference who paid the premiums; indeed, it would be odd if the exerption
of proceeds bitiged on such 2 readily manipulstabiz faztor,

22, Thic interpretation might also prevert o sevoad claim of cxemprion when the
policy of the sarite would wareaet such 2 sccond claim. Fer instance, & widow who had
chaimed the exempuion, and later remarried, inight peed tnsurince proceed: on the death
of her secnnd husband: or a child whose pareats are supulraneously Eilled mizhe tead two
exemplions. The rarity of suck a combination of eveuns, however, zaders this a minor
objrction to an interpretation that prevents unscrupulous cemmescil oreditors from re-
peatedly claiming the exereption that the fachror drasion makes avatable to them. -

23, The Jackson case presents @ situsuon whzre $260,000 proceeds were purchased
by $843 annual premium. If the face amocn: acd been payable to decedent’s wife ahe
would have veceived that full amount exempt from her aredivors' cinims.
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whom the exemption of the frst paragraph runs in order to pre-
vent a subversion of the statutory policy such as that produced by
Jackson.



Memorsndum Th-23
EXHIRIC IT

[Proposed Bankruptey Act {July 1973}, fectien #-503(c)(5)-{9) and (d))]

o fe) taer Froperty. The follow'ng prope:ty shali be allowed a‘sﬁ
exempt tn addition fc any proverty allowed a5 exemn? unde: subdivision

{b}.

{5) the identifiable proceeds or beneflits from any life insurance
policy if the debtor is the spouse or a dependent of the insured, to the
_extent the proceeds or benefits are reasonably necessary for the support
of the debtor and his dependents:

(6) before or after retirement, such nghts as the debtor may have
under a profit sharing, pension, stock bonus, annuity, or similar plan
which is established for the primary purpose of providing benefits upon
retirement by reason of age, health, or length of service, and which is
either (A} qualified under section 40)(a) cf the Internai Revenue Code,
of any successor thereto, or {B) established by federal or state statute, w
the extent in either case the debtor's interest therein is reasonably
necessary for the support of the debior and his dependents;

(7) disability benefits;

(8) proceeds, berefiis, or other rights to which the debiar s entitied
as a result of any personal injury or unemployment: and

{9} health aids reasonably necessary to enabie the dehior 1o work af
to sustain his health.

{d) Exemption of Life Insurence Policy with Cash Surrender Velue,
A policy or policies of life insurance having an sggregate cash surrender
vatue of not more than 51,500 peyable {0 the debior, topether with such
value, are exempt. If the debtor has s policy or policies with an
aggregate cash surrender value an excess of 31,500, the policies shali
nevertheless be exempt if the debtor pays the amount of such excess
value to the trustee within 30 days after it has been ascertained and
stated to the trustee by the insurer or insurers,



Memorandum Ti-23
BEHIBIT IIY

(Marylend--ainnot. Code M. trt. i § 3851

§ 385. Proceeds of iife imsurance or annuity contracts exempt from
creditors.

The proceeds, including death henaiits, eash surrender and loan values,
premiums waived, and dividends, whutter used in redueticn of the nre-
miums or in whatscever manner used or appiied, excepting only where
the debtor has, subsequent to the issnance of the reliey, actually elected
to receive dividends in cash, of any pelicy o iife Insurance or tinder any

-annuity eontract apon the lite of ary neraon heretofore or herveafter
made for the benefit of or assigned wo the wife or chilidren er dependent
relative of auch person, shall e exemgp! from al' ¢liirms of the creditors
of such person arising out of or based upon any ollisration created after
June 1, 1945, whether or not the right to change the named beneficiary
is reserved or permitted to such person. The provisiona of this section
shall not prohibit any creditor from collecting the amount of any debt out
of the proceeds of any life insurance policy pledired by the insured as
security for such debt.

A change of beneficiary o: assirnment ar other transier shall be valid
except in cases of transfer with actual intent ta hinder, delay, or defraud
creditors.

- o
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paveo shail predecense such person; and no persop shail be com-
pelied to cxercise any rights, powers, options or privileges under,
such policy.

X

2. Nomoney or olher beniefitz payabie or allowable under any
poliey of insurance against disabilily arvising from accidenial
injury or podily infirmity or aviment of the person insured, shall
be liable to oxecntion for the purpose of satislyving any debt or
Hability of ilie insured, whether incurred before or after the
commencement of the dasability, sxcent as provided in subsec-
tion Tour, snd exeept further that (3) with respest o de'ds ov
liabilities incurred for necesssries mrms!:cd tha in=ured after
the commencemoent of disai s
any income parment benelils paaabie as a leam% e" any ft mb..
it of the Insured, and (h) with respect to all ather debts or la-
bilities newrred uti‘:u the commencement of disability of the in-
gured, the exempliion of inconie payinend benefits payuble as a
resultt of any disnhility :}f the imsured shail not af any tHme ox-
ceed pavment at yale of feur hundred dollars per month for the
period of such disability., When a policy provides for lump sum
- payment because of a dismemberment or other specific loss of
insured, suech payment shall be exempt from execution of in-
sured’s creditors. The provisions of this subsection shall not af-
fect the assignability of anv benefit otherwise assignable,

3. The benefits, rights, privileges and options which, under
.1:13;' annuity contract, heretofore or heresfter issued are due or
prospectively due the annuitant, whe paid the consideration for

"the annuity contract, shall not be subject t¢ execution nor shall
the annuitant be compelled to exercise any such rights, powers
or options contained in said annnity contract, nor shall creditors
be allowed to interfere with or terminate the contract, except (a)
as provided in subsection four and except (h) that the court may
order such annuitant to pay to a judgment creditor or apply on
the judgment, in installments, such portien of such benefits, as
to the court mny appear just and proper, after due regard for
the reasonable reguirements of the judgment debtor and his fam-
ily, if dependent upor him, as well as any payments required to
be made by the annuitant to other creditors under prior court
orders. The benefits, rights, privileges or options aceruning un-
der such contract to a beneficiary or assignee shall not be trans-
ferable nor subject to commutatior, and i the benefits are pay-
zble periodically or at stated times, the same exemplions and
exceptions eentained herein for the annuilant, shall apply with
respect to sach benelieiary or assipnee,

An annuity contraet within the meaning of this section shall
be any obligation to pay certain sums at stated timaes, during life
or lives, or for a specified ferm or terms, issued for a valuable
consideration, regardless of whelher or not such sums are pay-
able to one or more persons, jointly or otherwizse, but does not
include payments vnder a life insurance pelicy at stated times
during hfe or lives, or for o specified term or terms.

4,  Every assignment or chanpe of beneficiary, or other trans-
Ter, shall be valid, except in cases of transfer with actual intent
to hinder, delay or defraud credifors, as such actaal intent is de-

1

{ined by article ten of the debtor and creditor law ¥; in case of



tranafer with such actua® nfent, o w shall have zil the reme-
dies provided hy said arlicie ten, Wheve x policy of Insurance,
theretofore pavable to the estaie of the insured, is, hy uassign-
ment, change of beneficiary or stherwise, mucle payable to a third
person beneliciary, such asslgnment, change of l‘ez efreiary or
other transfer shall o 1o with such aelasl iee
tent. Subject to the siatute of Lo amount of premi- -
ums or ofher consileration 'th -Uu:i ‘-Mrr L(} defraund
credifors as provoled in sald
on such amoant, shail enure o the J.:"’;t'-ﬂ fl refii'ta)rﬂ from the

proceeds of the pol or ventract; but the insurer muking or
issuing such policy or contract shall be dizscharged of lability
thereunder by making pavmonts thersunder in accordance with
fte ferms, or in accordanes with any assignment, change of bone-
ficiary or other transfer, unless before any such payment such
insurer shall hoave veceived wrilten notiees, by or on behalf of
any such crediter, of a clain: e recover oy such benefits or por-
tion thereof ou the ground of a transfer or payment made with
intent to defraud such ecreditor. Sach notice shali specify the
amount claimed or such facts as will enable the insurer to ascer-
tain such amount, and shall set forth such facts as will enable
the insurer to aseerlnin the insurance or annuity contract, the
person insured or annuitant and the transfers or payments
sourht to be gvoided on: the ground of fraud.

- B, The term “creditor” as used in this section shall include
every claimant under a legal obligation contracted ov incurred
after the effective date of this chapter.® The term “execution”
as wsed in this section shall include execution by garnishee proe-
ess and every action, proceeding or process wherehy assels of o
deblor mav be subjected o the cinimz of creditors. The rights
of creditors whose claims were contracted or incurred prior to
ihe effeclive date of this chapier ® shall he governed by sections
{ifly-five.a, fifty-five-b and {ifly-Tive-c of chanter twenty-eight
of the consolidated laws,? This section insofar as il may differ,
in form, anpuage or substance, Tfrom sald sections, is net intend-
e, in any way, to aifect the iuferpretation or constryetion of
said sections as applied to such rights.

6. The provisions of this section applicable to any insurance
poliey or snuuity contract shall Hikewise apply Lo group insurance
policies or unnuity contracts, Lo the cevtificates or contracts of
fraternal henelit societies, and to the policies or CDl’itl acts of co-
operative life and accident insnvance companies,

€« J
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FEHIBIT ¥

[Ohic--0Okio Rev. Code § 3911.10]

§3E§11,1(} Proceeds exempt [rom claime
of creditors.

All contracts of life or endowment insurance
or annuitics upen the life of any person, of any
interest thereit, which may hereefter matore and
which have been taken out for +he henefit of, o
made payable by change of beneficiary, transfer,
or assignment o, the wife or children, or any
relative dependent upon such persor, or any
creditor, or to & trustee for the benefit of such
wife, children, dependent relative, or creditor,
shall be held, together with the proceeds o
evails of such contracts, subject to 2 change of
beneficiary if desired, free from all claims of the
creditors of such insured person or annuitant.
Subject to the statute of limitations, the amount
of any premiuni upon said contracts, endowments,
ot anouilies, paid in fraud of creditors, with in-
terest therson, shall inure to their benefit from
the prucecds of the contracts, but the company
bsuing any such comtract 15 discharged of all
Lisbility therecn by the payment of its proceeds
i accordance with its terms, unless, before such
payntent, wWiitien potice is given to jt by & credi-
tor, specilying the amount of his clatm and the
premiums_which he alleges have been fraudu-

lently paid.
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Memorandum T4-23
FEEIBIT 711

[South Dakota--3.0. Rev. Code § 43-45.6]

by

43-45-8. Proceeds ¢f Ffe lnsurvance payaeble (o esiate of dece-
dexni-—Rights of surviving spouse ¢r winor children—Amount of
exemplion—Payment discharging insurer from hability,~—The pro-
ceeds of any insuranee upon the life of any person reaiding in this
state, at the timoe of s deatk and whe l2uves a surviving widow,
hushand, or minor child or children, payable upon his death fo his
estate, executor, ov admimstrator, sad not assigned to any other
person, shall, to any smouni rob exeseding ten thousand dollars,
inure te the use of wueh surviving widow, hushand, minor child or
children; and such smount shall not be zubject to the payment of
* any debt of such decedent, or of such surviving widow, husband,
minor child or chiléren. Whenever the proceeds of such insurance
become payable and the insurer mukes payment thereof to the
- administrator or executor of the estate of such person, such pay-
" ment shall fully discharge the insurer from all claims under the pol--
. ley or contract, and sach insurer need not follow the distribution

of suchH payment. |



